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WKRVH LQVWDQFHV LQ ZKLFK WKH FUHGLWRU NQRZLQJO\ SHUPLWV WKH FUHGLW FDUG
KROGHU WR H[FHHG KLV RU KHU FUHGLW OLPLW�´ 3UHVXPDEO\ WKLV PHDQV WKDW
FUHGLW FDUG LVVXHUV PXVW RQO\ GLVFORVH DQ RYHU�OLPLW IHH ZKHQ WKH\ KDYH
EHHQ PDGH DZDUH WKDW DQ RYHU�OLPLW FKDUJH LV SHQGLQJ DSSURYDO� DQG WKH\
WKHQ SHUPLW WKH FKDUJH WR JR WKURXJK� 7KXV VRPH FDUG LVVXHUV PD\ EH
UHTXLUHG WR GLVFORVH XQGHU VRPH FLUFXPVWDQFHV� ZKLOH RWKHUV PD\ QRW�
7KLV PHUHO\ DGGV WR ODFN RI XQLIRUPLW\ DQG FRQIXVLRQ�
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3ODLQWLII LV LQ QR ZD\ SUHMXGLFHG E\ RXU GHFLVLRQ� ,QGHHG� LQ KHU

UHSO\ EULHI VKH VWDWHV WKDW 'HIHQGDQWV¶ JRRG IDLWK GHIHQVH VKRXOG QRW EDU
KHU FODLPV LQDVPXFK DV VKH QRW RQO\ VHHNV PRQHWDU\ EXW DOVR HTXLWDEOH
UHOLHI� 'XULQJ RUDO DUJXPHQWV� KHU FRXQVHO UHDVVHUWHG WKLV SRVLWLRQ�
+RZHYHU� E\ KROGLQJ WKDW RQ WKH IDFWV RI WKLV FDVH� LW LV EH\RQG FDYLO WKDW
'HIHQGDQWV FRPSOLHG ZLWK 5HJXODWLRQ = DQG SXUVXDQW WR �� 8�6�&�
� �����I� VKRXOG EH DIIRUGHG LPPXQLW\ IURP FLYLO GDPDJHV� ZH LQ QR ZD\
LPSO\ WKDW LQ DOO FDVHV ZKHUH D SDUW\ DUJXDEO\ RU VHHPLQJO\ KDV FRPSOLHG
ZLWK 5HJXODWLRQ =� KH LV HQWLWOHG WR WKH EHQHILWV RI WKLV VWDWXWRU\ GHIHQVH�
6HH H�J�� &R[� ��� )��G DW ��� �H[SODLQLQJ WKDW � �����I� SURYLGHV QR
SURWHFWLRQ WR D FUHGLWRUZKR KRQHVWO\ EXWPLVWDNHQO\ LQWHUSUHWV 5HJXODWLRQ
=�� �FLWDWLRQV RPLWWHG�� :H QHHG QRW GHFLGH DW WKLV WLPH ZKHWKHU RWKHU
LQVWDQFHVPD\ DULVHZKHUH UHOLDQFH RQ � �����I�¶V JRRG IDLWK FRQIRUPDQFH
GHIHQVH ZRXOG EH XQDYDLOLQJ�
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3ULRU WR ����� 5HJXODWLRQ = GLG QRW H[FOXGH FKDUJHV IRU H[FHHGLQJ

D FUHGLW OLPLW IURP WKH WHUP ³ILQDQFH FKDUJH�´ 7KH )5% DPHQGHG WKH
UHJXODWLRQ DIWHU &RQJUHVV SDVVHG WKH7UXWK ,Q/HQGLQJ 6LPSOLILFDWLRQ$FW�
3XE� /� 1R� ������� �� 6WDW� ���� ������� ������� 6HH �� 0DVV� 3UDF�
&RQVXPHU 5LJKWV DQG 5HPHGLHV � ��� �:HVW ������ )LQDO 5XOH� �� )HG�
5HJ� ������ ����� �$SULO �� ����� �³>3@DUDJUDSK �F���� >RI WKH FXUUHQW
UHJXODWLRQ@ FRUUHVSRQGV WR � ������F� RI WKH >IRUPHU@ UHJXODWLRQ� EXW DGGV
RQH LWHP WR WKH OLVW� 7KH UHYLVHG UHJXODWLRQ VSHFLILFDOO\ H[FOXGHV FKDUJHV
IRU H[FHHGLQJ D FUHGLW OLPLW IURP WKH ILQDQFH FKDUJH�´��
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'HIHQGDQWV DQG VHYHUDO DPLFL ILOHG SHWLWLRQV IRU UHKHDULQJ DQG

VXJJHVWLRQ IRU UHKHDULQJ HQ EDQF LQ WKLV FDVH� 7KH DPLFL� LQFOXGLQJ
YDULRXV LQGXVWU\ RUJDQL]DWLRQV� FKDOOHQJH RXU XQGHUVWDQGLQJ RI WKH DFWXDO
RSHUDWLRQ RI WKH FUHGLW FDUG LQGXVWU\� DQG LQ GRLQJ VR� UDLVH QXPHURXV
IDFWXDO LVVXHV QRW LQ WKH UHFRUG� )RU LQVWDQFH� WKH\ UDLVH WKH LVVXH RI ZK\
DQG ZKHQ FUHGLW FDUG LVVXHUV LPSRVH RYHU�OLPLW IHHV LQ WKH PDQQHU LQ
ZKLFK WKH\ GR� :H UHMHFW WKHVH DUJXPHQWV IRU WZR UHDVRQV� )LUVW� WKH
SDUWLFXODU IDFWXDO LVVXHV WKH DPLFL UDLVH UHJDUGLQJ WKH DFWXDO ZRUNLQJV RI
WKH LQGXVWU\ ZHUH QHYHU UDLVHG EHORZ DQG DUH QRW LQ WKH UHFRUG� $V D
JHQHUDO UXOH� ³>Z@KLOH DQ DPLFXV PD\ RIIHU DVVLVWDQFH LQ UHVROYLQJ LVVXHV
SURSHUO\ EHIRUH D FRXUW� LW PD\ QRW UDLVH DGGLWLRQDO LVVXHV RU DUJXPHQWV QRW
UDLVHG E\ WKH SDUWLHV�´ &HOOQHW &RPPXQLFDWLRQV Y� )&&� ��� )��G ����
��� ��WK &LU� ����� �FLWDWLRQV RPLWWHG�� 0RUHRYHU� HYHQ KDG 'HIHQGDQWV
WKHPVHOYHV UDLVHG WKHVH DGGLWLRQDO IDFWXDO LVVXHV� ZH FRXOG QRW FRQVLGHU
WKHP RQ D SHWLWLRQ IRU UHKHDULQJ� 6HH :KLWH Y� $QFKRU 0RWRU )UHLJKW�

,QF�� ��� )��G ���� ��� ��WK &LU� ����� �QRWLQJ WKDW WKLV &RXUW UHYLHZV
³WKH FDVH SUHVHQWHG WR WKH GLVWULFW FRXUW UDWKHU WKDQ D EHWWHU FDVH IDVKLRQHG
DIWHU WKH GLVWULFW FRXUW¶V RUGHU´�� VHH DOVR %ODNHO\ Y� 8QLWHG 6WDWHV� ���
)��G ���� ��� Q�� ��WK &LU� ����� �QRWLQJ WKDW &RXUW ZRXOG QRW FRQVLGHU
HYLGHQFH SUHVHQWHG LQ VXSSRUW RI WKH SODLQWLII¶V FODLP EHFDXVH WKH
HYLGHQFH KDG QRW EHHQ SUHVHQWHG WR WKH GLVWULFW FRXUW�� 6HFRQG� WKH
DUJXPHQWV IDLO RQ WKHPHULWV� 7KH )HGHUDO 5HVHUYH %RDUG �)5%� FRQFHGHV
LQ LWV DPLFXV ILOLQJ WKDW WKHUH PLJKW EH LQVWDQFHV ZKHUH D FUHGLWRU LPSRVHV
D ORZ FUHGLW OLPLW DQG URXWLQHO\ DOORZV FRQVXPHUV WR FKDUJH DERYH WKDW
OLPLW HYHQ DIWHU RYHU�OLPLW IHHV KDYH EHHQ DVVHVVHG� ,Q VXFK LQVWDQFHV� WKH
)5%DFNQRZOHGJHV WKDW WKH RYHU�OLPLW IHH DFWXDOO\ EHFRPHV DQ DQWLFLSDWHG
FRVW RI WKH FUHGLW H[WHQVLRQ DQG LV WKHUHIRUH D ILQDQFH FKDUJH� ,Q WKH
LQVWDQW FDVH� 'HIHQGDQWV IDLO WR FKDOOHQJH 3ODLQWLII¶V DOOHJDWLRQV WKDW
'HIHQGDQWV NQRZLQJO\ DQG URXWLQHO\ SHUPLW WKHLU FUHGLW�FDUG FXVWRPHUV WR
H[FHHG WKHLU DJUHHG XSRQ FUHGLW OLPLWV� DQG WKHQ LPSRVH RYHU�OLPLW IHHV IRU
GRLQJ VR� ,Q GHFLGLQJ D PRWLRQ WR GLVPLVV� SXUVXDQW WR 5XOH ���E����� ZH
PXVW DFFHSW WKHVH DOOHJDWLRQV DV WUXH DQG FRQVWUXH WKHP LQ 3ODLQWLII¶V
IDYRU� %LEER� ��� )��G DW ����0HUWLN� ��� )��G DW ����� %HFDXVH ZH DUH
EDUUHG IURP D SURFHGXUDO VWDQGSRLQW IURP FRQVLGHULQJ WKH QHZ IDFWXDO
LVVXHV WKH DPLFL VHHN WR EULQJ WR RXU DWWHQWLRQ� ZH GHQ\ WKH SHWLWLRQV IRU
UHKHDULQJ� ,W VKRXOG EH HPSKDVL]HG WKDW ZKLOH WKLV RSLQLRQ KROGV WKDW
3ODLQWLII KDV VWDWHG D FDXVH RI DFWLRQ EDVHG RQ WKH DOOHJDWLRQV LQ KHU
FRPSODLQW� 'HIHQGDQWV PD\ VHHN WR HVWDEOLVK RQ UHPDQG WKDW 3ODLQWLII¶V
DOOHJDWLRQV KDYH QR IDFWXDO EDVLV DQG WKDW WKH IHHV DW LVVXH LQ WKLV OLWLJDWLRQ
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GHFLVLRQV� VXFK D K\SRWKHWLFDO VFHQDULR LV QRW EHIRUH XV� 3ODLQWLII KDV
DOOHJHG LQ KHU FRPSODLQW WKDW 'HIHQGDQWV URXWLQHO\ DOORZ FRQVXPHUV WR
H[FHHG WKHLU DSSOLFDEOH FUHGLW OLPLWV� ,G� 7KXV� VKH KDV DOOHJHG WKDW WKH
XOWLPDWH GHFLVLRQ VTXDUHO\ UHVWV LQ WKH KDQGV RI 'HIHQGDQWV� &RQWUDU\ WR
WKH GLVVHQW¶V FRQWHQWLRQ� RXU KROGLQJ LV RI FRXUVH OLPLWHG WR WKRVH
LQVWDQFHV LQ ZKLFK WKH FUHGLWRU NQRZLQJO\ SHUPLWV WKH FUHGLW FDUG KROGHU
WR H[FHHG KLV RU KHU FUHGLW OLPLW DQG WKHQ LPSRVHV D IHH LQFLGHQW WR WKH
H[WHQVLRQ RI WKDW FUHGLW�

����
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7KH GLVVHQW FRQWHQGV WKDW 3DUW ,,, RI WKH PDMRULW\ RSLQLRQ¶V UDWLRQDOH

LV SUREOHPDWLF IRU WZR UHDVRQV� ��� 3ODLQWLII IDLOHG WR DOOHJH WKDW
'HIHQGDQWV KDG IRUHNQRZOHGJH RI KHU RYHU�OLPLW FKDUJHV� DQG ��� FUHGLW
FDUG LVVXHUV� VXFK DV 'HIHQGDQWV� PD\ QRW LQ DOO FDVHV GHFLGH ZKHWKHU
RYHU�OLPLW FKDUJHV ³ZLOO EH SHUPLWWHG WR JR WKURXJK�´ 7KH ILUVW DVVHUWLRQ
LV LQFRUUHFW DQG WKH VHFRQG LV LUUHOHYDQW� LQ OLJKW RI RXU KROGLQJ� 3ODLQWLII
DOOHJHV WKDW 'HIHQGDQWV URXWLQHO\ SHUPLW FRQVXPHUV WR H[FHHG WKHLU FUHGLW
OLPLWV DQG GLG VR LQ WKLV FDVH DV WR ³HDFK DQG HYHU\ SXWDWLYH FODVV
PHPEHU�´ �-�$� DW �� �� ����� 6KH IXUWKHU DOOHJHV WKDW 'HIHQGDQWV
SHUPLWWHG DOO SXUSRUWHG FODVV PHPEHUV WR PDNH WKH FKDUJHV WKDW DOORZHG
WKHP WR H[FHHG WKHLU DSSOLFDEOH FUHGLW OLPLWV� �-�$� DW ��� �� �������
7KXV� FRQVWUXLQJ WKH DOOHJDWLRQV LQ WKH FRPSODLQW LQ WKH OLJKW PRVW
IDYRUDEOH WR 3ODLQWLII� VKH FOHDUO\ DOOHJHV WKDW 'HIHQGDQWV KDG
IRUHNQRZOHGJH RI KHU RYHU�OLPLW FKDUJHV� ,Q DGGLWLRQ� WKHVH DOOHJDWLRQV
VXSSRUW 3ODLQWLII¶V DUJXPHQW WKDW 'HIHQGDQWV PDNH WKH GHFLVLRQ DV WR
ZKHWKHU RYHU�OLPLW FKDUJHV ³ZLOO EH SHUPLWWHG WR JR WKURXJK�´ :KLOH WKH
GLVVHQW FODLPV FUHGLW FDUG LVVXHUV ³PD\ QRW� LQ DOO FDVHV´ PDNH VXFK
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,Q DGGLWLRQ� 3ODLQWLII QRW RQO\ DOOHJHV WKDW 'HIHQGDQWV SHUPLW WKHLU

FXVWRPHUV WR H[FHHG WKHLU FUHGLW OLPLWV E\ H[WHQGLQJ DGGLWLRQDO FUHGLW WR
WKHP DQG LPSRVLQJ XSRQ WKHP D IHH IRU GRLQJ VR� EXW DOVR WKDW 'HIHQGDQWV
³V\VWHPDWLFDOO\´ SRVW WKLV IHH RQ WKHLU FXVWRPHUV¶ PRQWKO\ ELOOLQJ
VWDWHPHQWV DV D QHZ SXUFKDVH� RQ ZKLFK DGGLWLRQDO ILQDQFH FKDUJHV DUH
FDOFXODWHG� �-�$� DW �� �� �� �� ���� 3ODLQWLII HVVHQWLDOO\ DOOHJHV WKDW VKH
LV LQFXUULQJ D GRXEOH SHQDOW\� DV VKH LV DVVHVVHG DQ RYHU�OLPLW IHH DV D
SHQDOW\� DQG WKHQ PXVW SD\ ILQDQFH FKDUJHV RQ WKDW IHH� ,Q OLJKW RI RXU
KROGLQJ� ZH QHHG QRW DGGUHVV WKLV LVVXH�
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'HIHQGDQWV DOVR FLWH WR XQSXEOLVKHG GHFLVLRQV WR VXSSRUW WKHLU

DUJXPHQW� 6HH 6LPV Y� 8QLRQ 3ODQWHUV %DQN RI 1RUWKHDVW 0LVV�� 1�$� 1R�
����&9����%�$� ���� :/ ������� DW � �1�'� 0LVV� )HE� ��� �����
�GLVPLVVLQJ SODLQWLII¶V FRPSODLQW DQG KROGLQJ WKDW �� IHH EDQN FKDUJHG
EHFDXVH SODLQWLII¶V DFFRXQWZDV RYHUGUDZQZDVQRW DQXQGLVFORVHG ILQDQFH
FKDUJH EHFDXVH LW ZDV QRW D ILQDQFH FKDUJH XQGHU 5HJXODWLRQ =�� 6WUXWPDQ

Y� &KHP� %DQN� 1R� ��&LY� ���������:/������� DW � �6�'�1�<� 6HSW�
��� ����� �KROGLQJ WKDW ���� IHH LPSRVHG E\ EDQN WR GHOLYHU VHFXULW\ WR
SODLQWLIIV¶ QHZ OHQGHU ZDV QRW D ILQDQFH FKDUJH EHFDXVH WKH IHH ZDV QRW
DVVHVVHG DV DQ LQFLGHQW WR WKH H[WHQVLRQ RI FUHGLW�� 1HLWKHU RI WKHVH FDVHV

LQYROYH IHHV IRU H[FHHGLQJ D FUHGLW OLPLW XQGHU � ����F����� )XUWKHU�

6WUXWPDQ LV HDVLO\ GLVWLQJXLVKDEOH EHFDXVH WKH FRXUW LQ WKDW FDVH H[SUHVVO\

KHOG� DQG WKH IDFWV RI WKDW FDVH VKRZ� WKDW WKH IHH LPSRVHG ZDV QRW

LQFLGHQW WR WKH H[WHQVLRQ RI FUHGLW� 6WUXWPDQ� ���� :/ �������� DW ��

7KH VDPH KROGV WUXH IRU +DKQ Y� +DQN¶V $PEXODQFH 6HUY� ,QF�� ��� )��G

��� ���WK &LU� ������ DOVR FLWHG E\ 'HIHQGDQWV� ZKHUH WKH FRXUW IRXQG

SHUVXDVLYH WKH UHDVRQLQJ WKDW WKH VHUYLFHV UHQGHUHG E\ DQ DPEXODQFH

FRPSDQ\ GLG QRW UHVXOW LQ H[WHQGLQJ FUHGLW� ,G� DW ���� ,Q WKH LQVWDQW FDVH�

LW LV XQTXHVWLRQDEOH WKDW WKH IHH ZDV LPSRVHG EHFDXVH 3ODLQWLII ZDV

H[WHQGHG DGGLWLRQDO FUHGLW ZKLFK FDXVHG KHU WR H[FHHG KHU RULJLQDOO\

DJUHHG XSRQ FUHGLW OLPLW� ,Q DQ\ HYHQW� WKH XQSXEOLVKHG RSLQLRQV FLWHG E\

'HIHQGDQWV GR QRW VHUYH DV ELQGLQJ DXWKRULW\ RQ WKLV &RXUW� 6HH H�J��

8QLWHG 6WDWHV Y� %DUQHV� ��� )��G ���� ��� Q�� ��WK &LU� ������
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